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VEMORANDUM AND ORDER

This matter cones before the court on Plaintiffs’ Mtion
[ 944] to Conpel Production of Docunents Regardi ng Second Request
to the Executive O fice of the President and for Further Relief
the Court Deens Just and Proper. Upon consideration of this
notion, and the opposition and reply thereto, the court wll
GRANT I N PART, DENY IN PART, AND DEFER IN PART plaintiffs’

moti on, as di scussed and ordered bel ow.

Backar ound

The underlying allegations in this case arise fromwhat has
become popularly known as “Filegate.” Plaintiffs allege that
their privacy interests were violated when the FBI inproperly

handed over to the White House hundreds of FBlI files of forner



political appointees and governnment enployees from the Reagan
and Bush Adm nistrations.

This particular dispute revolves around requests for the
producti on of docunents served on the Executive Ofice of the
Presi dent (“EOP”) on October 27, 1998. The EOP served its
responses and produced docunents on January 14, 1999. These
responses, however, included several objections to the requests
as irrelevant, unduly burdensone, or beyond the scope of this
court’s orders. Plaintiffs initially filed their mtion to
conpel docunents regarding their second request for documents on
March 26, 1999. Plaintiffs then withdrew that notion, and the
parties engaged in negotiations regarding the plaintiffs’
not i on. The EOP provided plaintiffs wth supplenmenta

informati on and docunentation on April 22, and April 29, 1999.

On June 14, 1999, plaintiffs filed a revised notion to
conpel docunents. After this notion was filed, the parties
engaged in further discussions and several nore of the
plaintiffs’ arguments were rendered noot. Plaintiffs, however,
still seek to conmpel docunents relating to several of their
requests. These remmining requests include requests for
docunents relating to Linda Tripp and Kathleen Wlley, a list of

t hose individuals whose FBI files were requested by the Wite



House during Craig Livingstone's tenure there, certain e-mails
and hard drives of relevant individuals, docunents relating to
Ms. Clinton’s and EOP conmputers and the information contained
t herein, certain docunents regardi ng “Travel gate” and
“Fil egate”, docunents relating to a 1975 Menorandum to Counsel
for the President on FO A and telephone logs and related
billing records for nine individuals. In light of recent
devel opments regarding the records managenent of \Wite House e-
mails, the plaintiffs’ requests for e-mails and hard drives will
be addressed later in a separate opinion. The renmaining

requests, however, are addressed bel ow.

|1 Anal ysi s
1. Docunents reqgarding Kathleen Wlley and Linda Tripp

(Request Nos. 1-3. 79)

A Docunents related to requests for and uses of
Wlley' s and Tripp’'s FBI information, including
such information received or given to Janes

Carville or the EIP (Request Nos. 1-2, 79).



In their first and second requests, plaintiffs seek all
docunments related to any requests for or use of information in
FBI files or government records pertaining to Kathleen WII ey
and Linda Tripp. Plaintiffs further seek all docunents referring or
relatedto WIll ey and Tri pp obt ai ned fromor provi ded to Janes Carville
or the Education and Information Project, Inc. (“EIP’). “Parties nay
obtain discovery regarding any matter not privileged, which is
rel evant to the subject matter involved in the pending action.”
FED. R. Civ. P. 26 (b). As the EOP points out, this court has
already ruled on the relevance of issues concerning WIlley and
Tripp to this case.

Wth regards to Kathleen WIlley, the court has all owed
di scoveryintotheletters sent fromher to President Cinton, which
were publicly rel eased by the White House after Wl | ey’ s appearance on

“60 M nutes”. See Al exander v. FBI, G v. No. 96-2123, Menor andumand

Order at 3(D.D.C. Dec. 7, 1998). This court found such di scovery to
be rel evant to t he pendi ng case because if, as this court has since
found, those letters were “maintainedinawaythat inplicatedthe
Privacy Act, then [their] m suse could prove to be circunstanti al
evi dence of file m suse ained at the plaintiffsinthe case at bar.”

| d.; see al so Al exander v. FBI, Gv. No. 96-2123, Menor andumand O der

at 17 (D.D. C. March 29, 2000) (findingthat the Wlley letters were

mai ntained in a way that inplicated the Privacy Act). Regarding
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Linda Tripp, this court has held that documents relating to the
Departnent of Defense’'s release of information fromMs. Tripp’ s
security clearance form or other alleged m suse of Ms. Tripp’'s
government files, are relevant to the case at bar. See

Al exander v. FBI, Civ. No. 96-2123, Order at 6-7 (D.D.C. April

12, 1998); Alexander v. FBI, Civ. No. 96-2123, Menorandum and

Order at 3 (D.D.C. Decenber 7, 1998).

The EOP states in its opposition that, consistent with the
court’s prior ruling, it searched and produced all docunents
relating to “the mai ntenance and rel ease” and “requests fromthe
VWit e House Counsel’s O fice” of those “docunments concerni ng Ms.
WIlley that have been publicly released.” Opposition by
Defendant EOP to Plaintiffs” Mtion to Conpel Docunents
Regar di ng Second Request to EOP at 5,8. The EOP further states
that it has searched for and provided docunents relating to the
Departnment of Defense’'s release of Tripp' s security clearance
form and any other alleged m suse, as set out by this court.
See id. at 7. In response to Request 79, the EOP states that it
searched for and produced all docunents obtained from or
provided to James Carville or the Education and Information
Project “relating to the maintenance and rel ease of docunents
concerning Ms. WIlley that have been publicly released, and

docunments relating to [the Departnment of Defense s] rel ease of



information from Ms. Tripp's security clearance form” |d. at
9. Therefore, the EOP has already provided all relevant

mat eri al responsive to the plaintiffs’ request.

Plaintiffs are not entitled to docunents concerni ng proper
requests and uses of Wlley' s and Tripp’s FBI information, as this
information clearly has no rel evance to the pendi ng action. Plaintiffs’
request is also denied to the extent that it seeks information
relating to any msuse of Wlley’'s and Tripp’s FBI information
ot her than those particul ar i nstances al ready addressed. As this
court has previously stated, it will not “allowplaintiffs to di scover
information on all of the Wiite House’ s al | eged adver sari es wi t hout any

proper factual grounds to support such di scovery.” Al exander v FB

Civil No. 96-2123, Menorandumand Opinion at 11 (D. D. C. Decenber
7, 1998)(denying discovery into nmatters concerning NMbnica
Lew nsky) . This court has allowed discovery into matters
concerning Wlley and Tripp due to the fact that the plaintiffs
presented the court with “di screte factual bas[es]” to support their
theory of file msuse, and “the type of m suse paralleled the
all egations of plaintiffs in the case at bar.” 1d.

The plaintiffs have presented no evidence of any m suse of
WIlley s and Tripp' s FBlI informati on other thanthe rel ease of Wlley's
letters and Tripp’s security clearance form As the EOP has al ready

produced all documents concerning these i nstances of m suse, the



plaintiffs requests for any ot her docunments pertainingto Wlley' s and

Tripp's FBlI information are deni ed.

B. Docunent s showi ng the ECP' s filing systemfor docunents

relating to Linda Tripp (Request No. 3).

Intheir thirdrequest, plaintiffs seek all docunents sufficient
toshowthe filing systeminthe EOP for docunents relatingto Linda
Tripp.* The EOP al so objected to this request, arguing that the
informationthe plaintiffs seekisirrelevant. The party seekingto
conpel information bears the burden of first denpnstrating its

rel evance. See Al exander v. FBI, Civil No. 96-2123, Menorandumand

Oder at 3 (D.D.C March 6, 2000); Al exander v FBlI, 186 F. R. D. 185, 187

(D.D.C. 1999); Alexander v. FBI, 186 F. R D. 21, 45(D.D.C 1998). The

plaintiffs correctly statethat informationregardingthe filing system
fromwhich records that were publicly rel eased were obtained is
rel evant because the Privacy Act protects records dependi ng on howt hey
wer e stored. The ECP responds, however, that with regards to publicly

rel eased Tripp records, informationregardingtheir filing systemis

The plaintiffs also requested this information as to Monica
Lew nsky and Kathleen Wlley. The plaintiffs withdrew their request
as to Monica Lew nsky, however, and the EOP has provided all
docunments pertaining to the filing systemfor the WIlley docunents.
Therefore, the only issue that remains concerns the docunments
relating to Tripp.



i rrel evant because “it was t he Departnment of Defense that rel eased t he
information concerning Ms. Tripp.” EOP Opposition at 9.
Plaintiffs all ege that they have evi dence of a “direct |ink”
bet ween t he Whit e House and the rel ease of this information. This
evi dence, however, consists only of the fact that, shortly before
Tripp’s information was publishedinanarticleinThe New Yorker, Jane
Mayer, the aut hor of that article called a deputy of then-current Wite
House Press Secretary M ke McCurry, at whichtinme the deputy referred
her to t he Depart ment of Defense. The court finds that such evi dence
isinsufficient toestablishtherelevance of the EOP s filing system
inthis case. The evidence before this court indicates only that the
Departnment of Defense rel eased Tripp’ s security formfromtheir files.
Plaintiffs’ additional evidence of a brief contact between Jane Mayer
and a deputy at the White House fails to establish that the EOP al so
participated in the release of Tripp's form or any other FBI
information, in violation of the Privacy Act. Therefore, the

plaintiffs’ request is denied.

2. Plaintiffs’ request for alist of persons whose FBI reports

wer e request ed by t he Wii t e House duri ng O ai g Livingstone’s

tenure (Request No. 5).




Intheir fifth request, plaintiffs seek to acquire a list of
per sons whose FBI reports were requested by the Wi te House duri ng
Crai g Livingstone’ s tenure. The EOP responded that it does not have
any such list, and therefore, it has produced no docunents. Rul e 34 of
t he Federal Rul es of G vil Procedure governs di scovery requests for the
producti on of docunents and things. It allows a party to serve on
anot her party a request to produce any desi gnat ed docunents t hat “are
in the possession, custody or control of the party upon whomt he
request is served.” FED. R. Clv. P. 34(a). Therefore, Rule 34 only
requires a party to produce docunents that are al ready i n exi st ence.

See Rockwel | Int’|l Corp. v. H Wlfelronand Metal Co., 576 F. Supp.

511, 511 (WD. Pa. 1983); see al so 8A CHARLES ALAN V\RI GHT ET AL. , FEDERAL
PRACTI CE ANDPROCEDURE §2210 (2d ed. 1994) (“[A] party can not be required
topermt inspectionof docunents or things that it does not have and
does not control.”) Apartyisnot required “to prepare, or causeto
be prepared,“ new docunents solely for their production. See
Rockwel |, 576 F. Supp. at 511. Therefore, as thereis no evidence t hat
t he EOP does i n fact possess any |i st of individual s whose background
summari es or FBI reports were requested by t he White House fromthe

FBI?, the plaintiffs’ request to conpel such a list is denied.?3

2As evidence that the EOP does have the desired list, the
plaintiffs cite the EOPs statenent at a status conference that
“there were approximtely 10,000 background sunmary reports of
Clinton Wiite House enpl oyees [and political enployees] in the
Clinton White House.” Plaintiffs’ Reply at 14. The fact that the
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3. Al l docunents relating to any desktop or | aptop

conputer and any fl oppy disks used by or assigned to

Ms. Clinton, which contain information relating to

Travel gate, Filegate, the White House Oifice

Dat abase conputer system or the obtaining or use of

FBI files or governnment records (Request 21-22).

Plaintiffs al so seek to conpel the information contained in
all laptop and desktop conmputers and renovabl e storage devices
used or assigned to Ms. Clinton relating to Travel gate,
Fil egate, the WhoDB conputer system or the obtaining or use of
FBI files or governnent records. The EOP responded that,

according to its records, no |aptop or desktop conputers have

EOP had such information, however, has no bearing on the issue at
hand — whether the EOP al so conpiled a list of which particul ar
summary reports were requested by the White House over a specific
period of tine.

35This court further notes that the plaintiffs would not be
entitled to receive a list of any persons whose files were requested
at a tinme when they were enployed by the Clinton Adm nistration, as
such information is irrelevant to the pending action. See Al exander
v. FBI, Civil No. 96-2123, Menorandum and Opinion at 14 (D.D.C. March
29, 2000) (denyi ng discovery into matters regarding the files of then-
current Clinton Adm nistration enployees based on the fact that such
information is irrelevant to the pending action); Alexander v. FBI,
Civ. No. 96-2123, Menorandum and Order at 8 (D.D.C. May 17,
1999) (sanme); Alexander v. FBI, Civ. No. 96-2123, Menorandum
and Order at 8 (D.D.C. Apr. 16, 1999)(same).
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ever been assigned to Ms. Clinton. See EOP Opposition at 11.
The EOP further stated that it has inquired, but is unaware of
Ms. Clinton using Wite House conputers for any purpose
relating to the plaintiffs’ request. See 1id. Therefore, the
EOP states, it has nothing to produce.

Plaintiffs argue that the EOP’s response is “suspicious,”
given Thomas MlLarty’'s testinmony that he thinks (but is not
certain) that he has seen Ms. Clinton typing on a |aptop
Plaintiffs’ Mdtion to Conpel at 22. As the EOP correctly notes,
however, such suspicion is insufficient to support their notion
to conpel. Plaintiffs nust denonstrate that the docunents they
seek to conpel do, in fact, exist and are being unlawfully

wi t hheld. See Ayala v. Tapia, 1991 W. 241873 at *2 (D.D.C. Nov.

1, 1991)(denying notion to conpel because that party seeking
production could not identify any specific information that was
being withheld). Thus, having failed to denonstrate that any

document s have been withheld, the plaintiffs’ request is denied.

4. Docunents pertaining to EOP Conputers and Conputer

Service Records (Request Nos. 37-41. and 43-44).

Plaintiffs initially requested several docunents relating

to the conputers and hard drives of several different Wite

11



House enpl oyees. The White House objected to the plaintiffs’
request as irrelevant and overbroad, arguing that many of these
enpl oyees were unconnected to this litigation. In their notion
to conpel, the plaintiffs elimnated their request as to all
t hose enpl oyees objected to, with the excepti on of Marsha Scott.
Plaintiffs argue that Scott, a long-tinme aide to the President,
is relevant to the pending case. In support of their claim
plaintiffs point to Tripp's testinmony at her deposition that she
saw Bill Kennedy talking with Scott about entering data from
what appeared to be FBI files into a White House database that
could be shared with the Denobcratic National Commttee. See
Tri pp Deposition at 141-148; 163 -167. Based on this evidence,
the court finds that information regarding Marsha Scott’s
conputer is relevant to the pending action as it may bear on the
possi bl e m suse of the plaintiffs’ files. The court will now
address the rel evance of the particular docunents requested by

the plaintiffs.

A. Marsha Scott’s conputer service records (Request

Nos. 37, 40-41, and 43).

Plaintiffs first request several conputer service records

pertaining to Marsha Scott, including all docunents related to

12



the archiving, w ping and/or restoration of Scott’s conputers
and hard disk drives, and all of her OA62, OA65 and CSAR forns.
The EOP objected to these requests as irrelevant.?

Form OA65, as described by forner White House Branch Chi ef
of Custoner Service Conputer Support Laura Crabtree® at her
deposition, is a handwitten formby which users request service
for their conmputer. Plaintiffs argue that they are entitled to
any OA65 fornms and all other docunments requests for the
archiving, w ping or restoration of Scott’s conputers and hard
drives to establish whether her hard drive had been erased or
archived and to determ ne the current |ocation of any conputers
or hard drives used by her in the past.

Plaintiffs also request all docunents “relating” to the
requests for archiving and CSAR forns. The plaintiffs explain

in their nmotion that this request seeks documents to or from

“Not wi t hst andi ng their objections that the information sought
was irrelevant, the EOP did produce requests for the archiving of

hard di sk drives and CSAR forns OA62 and OA65 for severa
i ndi vi dual s.

The court notes that the prior testinmny of Ms. Crabtree, as
wel|l as affidavits filed by Daniel Barry, have been called into
guestion by recent revelations regarding the White House’'s prior
searches of e-mails, and are the subject of a pending notion filed by
the plaintiffs for an evidentiary hearing. However, as the court is
granting the plaintiffs’ requests for these forns described by Ms.
Crabtree in her deposition, the plaintiffs suffer no detrinment by the
court’s reliance on this particular testinony for this linmted
pur pose.

13



Scott regardi ng whet her or not she should archive or erase her
hard drive. They argue that such information is rel evant, given
the evidence that information fromthe plaintiffs” files could
have been entered on Scott’s hard drive and m sused.

The plaintiffs also explain the relevance of their request
for Scott’s OA62 forns. Crabtree testified that the OA62 form
is the standard enpl oyee agreenent regardi ng conputer security,
signed by EOP enpl oyees, which describes the policy regarding
unaut hori zed di scl osure or use of information and establishes a
user I D for access to the conputer network. Plaintiffs argue
that they are entitled to any OA62 fornms pertaining to Scott so
that they can show that she was obligated to handl e i nformation
properly, not only by applicable |aw and regul ations, but also
by signed agreenent. Plaintiffs further argue that the docunent
woul d show any user |ID assigned to Scott, which woul d be hel pful
to determne if she accessed data as described by Tripp.

In light of the court’s finding above with respect to
Scott’s relevance to this case, the court finds that the
plaintiffs have net their burden of establishing the rel evance
of the information sought. The court finds that the plaintiffs’
request is “reasonably calculated to lead to the discovery of
adm ssi bl e evidence.” FED R Civ. P. 26(b)(1). Accordingly, the

court will order the EOP to produce Marsha Scott’s conputer

14



service records, as well as all other docunents pertaining to
t he archiving, erasing, and servicing of her conputer and hard

dri ves.

B. Docunents from the “archival database” relating

to Marsha Scott (Request 38).

Plaintiffs next request all documents from the ®“archival
dat abase” relating to Marsha Scott. The EOP has produced al
such docunents pertaining to several other individuals. The EOP
argues, however, that this information is irrel evant because it
only shows that data froma particul ar individual was archived,;
it does not show what information was archived. The court
di sagrees with the EOP s argunent. G ven the possibly rel evant
material on Scott’s conputer, the plaintiffs are entitled to
know if any of that material has been archived, as such
information may |lead to the discovery of adm ssible evidence.
Therefore, the EOP nust produce
all documents fromthe “archival database” pertaining to Marsha

Scott.

C. Docunments relating to the reassignment or return

to excess inventory pool of computers or hard

15



di sk drives for several individuals(Request No.

39) .

The plaintiffs next request all docunents relating to the
reassi gnment or return to excess inventory pool of conputers or
hard di sk drives for several individuals, and for Marsha Scott
in particular. 1In its opposition, the EOP stated that the only
docunments that the EOP maintains are the CSAR fornms it already
produced and forns known as reports of excess personal property.
The EOP objected to undertaking a search for excess property
reports as unduly burdensone and not reasonably calculated to
|l ead to the discovery of adm ssible evidence. |In support of its
argunment, the EOP attaches a copy of an excess property report,
and notes that, although the report reflects that equi pnment cane
generally fromoffices such as the Ofice of Adm nistration, or
the White House, it does not identify the equipnment by
i ndi vi dual or even by nore specific offices such as OPS or the
White House Counsel’s Office. Therefore, the EOP argues, the
reports have no probative val ue.

The plaintiffs respond by pointing out that the reports at
issue do include the serial nunbers of the conputers. They
argue that the reports are relevant because they could be

conbined with other docunments showi ng the serial nunbers of

16



conputers assigned to individuals. Once conbined, these reports
woul d establish whether certain individuals ever had their
conputers returned to the excess property inventory pool, and,
thus, had their hard drives elimnated in the process.
Plaintiffs, however, fail to request any docunents indicating
the serial nunmbers of the conputers assigned to the individuals
at issue; nor do they establish that they already have this
i nformation. Furthernore, it is not self-evident, and the
plaintiffs do not explain, howinformation that an individual’s
ol d conputer has been put in excess inventory, and therefore the
hard drive elimnated, is likely to lead to the discovery of
adm ssi bl e evi dence. Therefore, the plaintiffs’ request is

deni ed.

D. Docunments in the inventory tracking database

(Request No. 44).

Finally, plaintiffs request all docunments in the inventory
tracki ng database with regards to Marsha Scott in order to show
the conmputer currently assigned to Scott.?® The EOP objects to

this request as irrelevant. The plaintiffs, however, argue that

The EOP states in its opposition that this database
reflects only the nost recent assignnent of conputers and
rel ated equi pnment.
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t hey have established the relevance of information regarding
Marsha Scott’s conputer to this case, and that, at |[east
presumably, the conputer nost recently assigned to Scott nay
have been the one used by her when Tripp first testified
publicly about Scott. The court finds that the plaintiffs

request is reasonably calculated to lead to the discovery of
adm ssi bl e evidence. Therefore, the EOP nust produce all
docunents in the inventory tracking database regardi ng Marsha

Scott.

5. Docunent s relating to Fil egate and Travel gat e

(Requests 59 and 78).

A Al l docunments given to ORM by Harold |ckes that

relate to Filegate or Travel gate (Request 59).

Plaintiffs request all docunents pertaining to Fil egate and
Travel gate contained within approximtely 60 boxes of docunents
sent to the ORM by Harold Ickes, the Deputy Chief of Staff
during the 1993-94 primary Fil egate period. The EOP objects to
the plaintiffs’ blanket request for all “Travel gate” docunents
as overbroad, unduly burdensone, and irrelevant. The court

agrees with the EOP’s argunent. This court has previously ruled
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that matters regardi ng Travel gate, with t he excepti on of t he possi bl e
m suse of the governnent file of Billy Dale, aformer Travel O fice

enpl oyee, are not rel evant totheinstant case. See Al exander v. FBI,

Civ. No. 96-2123, Menorandumand Order at 5 (D.D.C. Dec. 7, 1998);

Al exander v. FBlI, Civ. No. 96-2123, Menorandumand Order at 5 (D.D. C.

March 6, 2000) (Re: Thomas McLarty). Therefore, plaintiffs are
entitledonlytoany docunents that nmay relateto the m suse of Billy
Dale’s file. They are not entitledto any ot her docunents pert ai ni ng
to Travel gate.

As tothe plaintiffs request for docunents regarding Fil egate,
the EOP states that it has already searched M. Ickes’ boxes and
produced al | rel evant docunentsinits responsetotheplaintiffs’
first request for the producti on of docunents. Plaintiffs, however,
take issuewith this search because, as the EOP adm ts, the | ckes boxes
wer e not searched i ndi vidually, but rather, only the indices of the
boxes were searched. Inresponse, the EOPcites a prior opinion of the
court inthis case, inwhichthe EOPcl ai ns the court uphel d the scope

of their search as proper. See Al exander v. FBI, 188 F. R D. 111, 115

(D.D.C. 1998). The court’s ruling, however, was only that the
plaintiffs were not entitledto pursue di scovery into the scope of that
search as t hey had not set forth any i nformati on suggesting that the
search was deficient inany way. Seeid. This court didnot ruleon

the sufficiency of the search itself, but rather only on the
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sufficiency of the plaintiffs’ evidence regardingthe search. Seeid.
Intheinstant dispute, the plaintiffs have presented the court with
specific evidence regarding the EOP’s search.

The EOP argues that the plaintiffs’ demand t hat every docunent
cont ai ned i n each of the | ckes boxes be searched i s unreasonable. In
order to support its objection, however, the EOP nust nake a specific,
det ai | ed showi ng of the burden such a search would require. See

Al exander v. FBI, G vil No. 96-2123, Menorandumand Order at 6 (D. D. C

March 29, 2000); see also Chubb Integrated Systens Ltd. v. Nat’|

Bank of WAshington, 103 F.R D. 52, 60-61 (D.D.C 1984) (“An

obj ection nmust show specifically how an interrogatory is overly
broad, burdensonme or oppressive, by submtting affidavits or
of fering evidence which reveals the nature of the burden.”)
The EOP nmakes no such showing in this instance. |nstead,
to support its claimthat its search was reasonable, the EOP

relies on a FO A case, Manna v. United States Dep’'t of Justice,

832 F. Supp. 866, 875 (D.N.J. 1993), inwhich the court stated that
district courts have sanctioned the use of general indices as a
reasonabl e search techni que. This court has al ready stated, however,
that “it does not agree with the anal ogy drawn by t he EOP t o di scovery
in FO A cases, [because] discovery in a FOA action is extrenely
limted, especially when conpared to discovery conducted in a

traditional civil action.” Al exander, 188 F.R D. at 116, n. 2 (citation

20



ommtted). Accordingly, the EOP s argunent is rejected, and t he court
will requirethe EOPto conduct a search of all individual docunents
containedinthe | ckes boxes and to produce any rel evant docunents, as

defined in this order, that were not previously produced.

B. Docunment s Rel ati ng t o Geor ge St ephanopoul os Regar di ng
Travel gate, Filegate, or the Qbtaining or Use of FBI

files (Request 78).

As di scussed above, plaintiffs’ request for docunents regarding
Travel gate, with the exception of any docunents relatingtothe m suse
of Billy Dale’s FBI file, areirrelevant, and, therefore, denied. As
t o t hose docunents concerning Fil egate, the EOP has stated that it has
searched for and produced all such docunents. As the plaintiffs have
not presented the court with any evi dence that the search, as rel ated
to these docunents, was insufficient or that there exists any
r esponsi ve docunent s ot her than t hose al ready produced, the plaintiffs’
request to conpel further docunents regarding Filegate is al so deni ed.
Thus, if the EOP has any docunents rel ati ng t o St ephanopoul os regardi ng
the m suse of Billy Dale’s file, it must producethem Plaintiffs’

request i s denied, however, as to all other docunents.
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7. Al l docunents related to a February 1975 Menorandumto

Counsel for the President regarding FO A (Request 77).

Plaintiffs request all documents relating to a February 28,
1975 Menorandum to Philip Buchen, Counsel to the President, on
the applicability of FOA to the EOP (“Buchen nmem”). Thi s
menorandum was cited in a 1975 opinion letter from then-
Assi stant Attorney General Antonin Scalia regarding the Privacy
Act, which the EOP submtted as Exhibit 2 to their Mtion for
Judgnent on the Pleadings in this case. The EOP has produced
t he requested membrandum to the plaintiffs, They obj ect,
however, to the plaintiffs’ request for all related docunents,
which the plaintiffs explain includes all nenoranda generated
“in response to the primary docunent,” as vague and over broad.
Plaintiffs’ Mtion at 50.

The court notes that the Buchen neno is clearly relevant,
given that it is cited in an opinion letter filed and relied on
by the EOP in support of one of their main argunents in this
case — that the Privacy Act does not apply to the EOP. I n
fact, the EOP does not contest the relevance of the Buchen nmeno
itself. Rather, it argues that the plaintiffs have not

establ i shed the rel evance of those docunents “related to” it.
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G ven t he obvi ous rel evance of the Buchen neno, however, it
is clear to this court that docunents interpreting and
di scussing it are also relevant to the pending action. It is
reasonable to assunme that | awyers discussing the applicability
of the Privacy Act to the EOP would anal ogize to and discuss
FO A s applicability, which the Buchen nenpo clearly addresses.
In fact, this is what then-Assistant Attorney General Antonin
Scalia did in the opinion letter submtted by the EOP as an
exhibit to their Mdtion for Judgenent on the Pl eadings. G ven
that the Privacy Act and its applicability to the EOP is a major
issue in this case, the court finds that the plaintiffs’ request
for docunments discussing the Buchen nmeno is “reasonably
calculated to lead to the di scovery of adm ssible evidence.” FED
R CGv P. 26(b)(1).

| ndeed, the EOP's primary objection to the plaintiffs’
request for “related” docunents seens to be to the plaintiffs’
definition of what constitutes “related” docunents. The
plaintiffs include in their definition all docunents that
“refer” to the nmenorandum in any way and those that “were
created in response to it.” The court agrees that such a
definition is vague and overbroad, as it would i nclude docunents
that do not in any way discuss the nenorandum or its subject

mat t er. Therefore, the EOP need only produce all docunents
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whi ch in sone way di scuss, interpret or analyze the Buchen neno

regarding FIOA s applicability.

8. Tel ephone 1 oags and related billing records for nine

i ndi vi dual s (Request No. 89).

Finally, the plaintiffs request the tel ephonelogs and billing
records for tel ephones used by or assigned to nineindividuals — Craig
Li vi ngst one, Ant hony Marceca, H ||l ary Rodhamd i nt on, Ber nard Nussbaum
W I i amKennedy, Deborah Gorham Betsy Pond, Maggie W Il ianms, and

Mar sha Scott .

A. Tel ephone Logs

The EOP objects to the plaintiffs’ request for certain
i ndi vidual s’ tel ephone | ogs as irrel evant, unduly burdensonme, and
overbroad, onthe grounds that it is not limted by any subj ect matter.
Plaintiffs respond, however, that they are seeking tel ephone records to
det er m ne who t hese key i ndi vi dual s cont act ed and wor ked wi th so t hey
can di scover all the facts. Because the phonerecordsw |l givethis
i nformation, but wll not necessarily showany other informati on such
as t he subj ect of the phone call, their request cannot belimtedto a

particul ar subject matter. The court agrees with the plaintiffs’
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argument and finds that such information, by providing a |list of
persons certain key i ndividual s contacted, is relevant to the pending
action.

The EOP' s primary objectiontothis  request, infact, appearsto
be that it is overly burdensonme. As di scussed above, however, in order
to support its objection, the EOP nust make a specific, detailed
showi ng of t he burden such a search would require. Tothis end, the
ECP provi ded t he decl arati on of M chel |l e Peterson, Associ ate Counsel to
the President in the Ofice of the White House Counsel. 1In this
decl aration, Ms. Peterson states that, in order to respond to the
plaintiffs’ request, the EOP woul d have t o search t hrough 52 boxes of
t el ephone | ogs — 37 boxes fromt he Whi t e House Counsel ' s of fi ce and 15
boxes fromthe First Lady’'s Office.” See Declaration of Mchelle
Petersonat 2 (July 2, 1999). M. Peterson further stated that all of
t hese boxes “woul d have to be retri eved and at | east cursorily revi ened
to ascertai n whet her they m ght contain any nessages for the tine
periodinwhich[theindividuals] workedinthe White House. . . .”
Id. Then, if the box did contain nessages fromthat tinme period, the
EOP woul d t hen have t o conduct a page- by- page revi ewof the nessages in
that box to determne if any of the nessages were for the requested

i ndi vi dual s. | d.

This includes 2 boxes marked “First Lady's O fice - Maggie
WIlianms.”
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Ms. Peterson and t he EOP, however, fail to establish, by way of
estimated required staff hours, estimated cost, or sone ot her specific
showi ng, just howthis search woul d be overly burdensone. |t nmay be
t hat the EOP' s cursory search of these boxes denonstrates that there
areinfact only a fewboxes fromthe rel evant ti nme peri od t hat woul d,
therefore, need a nore detail ed search. Thus, the court finds that the
EOP has not sufficiently establishedthat the plaintiffs’ request is

overly burdensone, and t he EOP nust produce t he requested tel ephone

| ogs.

B. Billing Records

The EOP al so argues that plaintiffs’ request for the nine
individual s’ billingrecordsisirrelevant and overbroad as the billing
records do not contain “call detail” - i.e., the nunbers to and from

whi ch the call was placed. The EOP again relies on the Peterson
Decl aration to support its argunent.

Ms. Peterson states in her declaration that the only billing
records that provide the originating andthe destinati on phone nunbers
are those pertaining to cellul ar phones. Al other Wite House billing

records, she attests, do not give the originating phone nunber.?

8Pet erson explains that, with the exception of the cellular
t el ephone billing records discussed above, there is no call detail
for local telephone calls. See Peterson Declaration at 3. For
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Pet erson Decl aration at 3. Based onthis information, the court finds
that, as there woul d be no way of ascertaining fromthese billing
records which cal |l s were made by t he request ed i ndi vi dual s and, t hus,
whi ch contacts were made by them the plaintiffs’ request for such
records i s not “reasonably calculated to | ead to t he di scovery of
adm ssi bl e evidence.” FeED. R Civ. P. 26(b)(1). Accordingly, the
plaintiffs’ request for billingrecords, other than those pertainingto
cel l ul ar phones, is deni ed.

Regar di ng t he cel | ul ar phone records, which contai n specific call
detail, Ms. Peterson stated that, of the requestedindividuals, only
M . Kennedy and Ms. W1 lianms were assi gned EOP cel | ul ar phones. The
EOP still objects to producing these billingrecords, however, arguing
that theplaintiffs arenot entitledto arecord of these individuals’
calls on all topics and fromany callers.

As not ed above, however, these records are nerely |lists of the
contacts made by these individuals, which the court finds to be
rel evant to the pendi ng acti on; they do not provi de any i nformati on

regardi ng the subject matter of thecall. Therefore, theplaintiffs

donestic long distance calls, the vast mpjority are placed via an FTS
nunmber, for which there is also no call detail, and those few that
are not, while reflecting the full destination nunber, reflect as the
originating nunber just one of several trunk lines of origin. See
id.; Second Declaration of Mchelle Peterson at 1-2 (April 11, 2000)

I nternational calls, while also reflecting the destination number,
simlarly do not reflect the originating number. See Peterson

Decl aration at 3.
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are unable to limt their request by subject matter. As these
particul ar records do provi de t el ephone nunbers i dentifying the persons
contacted by the requested individuals, the court finds that the
plaintiffs’ request astotheserecordsis “reasonably cal culatedto
| ead to t he di scovery of adm ssible evidence.” FED.R CV.P. 26(b)(1).
Thus, the EOP shall produce the billing records pertaining to
Kennedy’ s® and Wl lians’ cellul ar phones. |t need not produce, however,

any other billing records.

[11. Conclusion

For the reasons stated above, the court HEREBY ORDERS t hat
Plaintiffs’” WMtion [944] to Conpel Production of Docunents
Regar di ng Second Request to the EOP and for Further Relief the
Court Deens Just and Proper is GRANTED IN PART, DENI ED IN PART
and DEFERRED | N PART. The EOP shall, within 20 days of this
date, provide docunents to the plaintiffs as discussed in this
opinion. The court will defer on plaintiffs’ requests nunbers

19-20 and 28,

The court notes that the EOP did not assert any privilege in

response to the plaintiffs’ request. Rather, they objected only on
t he grounds that the request was “irrelevant, unduly burdensone, and
overbroad.” EOP Responses at 52. Thus, any possible privilege claim

based on WIliam Kennedy’s position as former Associate Wiite
House Counsel is waived.
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regarding hard drives and e-mails, and will issue a separate

opi nion regardi ng those requests at a |later date.

SO ORDERED.

Royce C. Lanberth
United States District Court

Dat e:

29



